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322 NOTES 

The cases that hold that the evidence of the former judg- 
ment is conclusive must do so on the ground that the princi- 
pal and sureties are privies. The cases that hold that the judg- 
ment is no evidence at all deny that there is any privity. Those 
that hold the middle ground, namely that the judgment is 
prima facie evidence, seem hard to sustain on principle, as is 
admitted even by those courts that adopt it. 12 

In the civil law it seems that the principal and surety are 
privies, 13 for the "obligation of the surety being dependent 
upon that of the principal debtor, the surety is regarded as 
the same party with the principal, with respect to whatever 
is decided for or against him." 

But in the common law where the surety contracts with the 
creditor and is bound only by the terms of his contract with- 
out regard to the stipulations of his principal, it seems just 
that a different conclusion should be reached, and if the surety 
has not actually defended the first judgment or at least had 
the chance to do so, the doctrine of res inter alios acta should 
apply. 



The Admission of Statements of Pain and Suffering. 

The danger of admitting statements which were originally 
made by another than him who testifies, and also the objection 
that there was no opportunity for cross-examination, are the 
salient reasons for excluding hearsay evidence. 1 The rigidity of 
this rule was felt in many instances. To palliate its effects, 
certain exceptions sprung up. Necessity was the reason which 
permitted the admission of dying declarations, 2 pedigree, 8 decla- 
rations relating to matters of public or general interest, declara- 
tions against interest by persons since deceased, 4 declarations 



principal since under the Judicature Act the surety could not demand 
to be made a party, since he is not liable over to the principal. So 
it was held that even with notice to the surety the judgment is no 
evidence. 

a Beauchaine v. McKinnon, 55 Minn. 318; see also Lucas v. Gov- 
ernor, 6 Ala. 829. 

13 Cowen, J., in Douglass v. Howland, 24 Wend. 53 ; and see Gibson, 
C. J., in Masser v. Strickland, 17 S. & R. 359. 

1 See Thayer's Preliminary Treatise on Evidence, 520-523, for an- 
other theory of its origin and growth. 

'People v. Corey, 157 N. Y. 332 (1898). 

'Fulkerson v. Holmes, 117 U. S. 389 (1885). 

* Halvorsen v. Moon & Keer Lumber Co., 87 Minn. 18 (1902). 
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made in the course of duty or business, 5 and account books.* 
Then, too, the convenience of the matter has let down the bars 
to a certain line of evidence, as public documents. 7 Another 
class of testimony is admitted because it, better than any other, 
depicts the true state of affairs sought to be brought before the 
jury : res gestae and declarations bearing upon the physical or 
mental condition of the declarant. These two kinds of evidence 
are separate and distinct and should not be confused, as is often 
done in discussing either. It is our purpose to consider briefly 
the latter of these two — the various expressions of pain which 
may arise and how far they are admissible. 

There are three sorts of expressions : ( 1 ) those describing a 
past condition of pain ; (2) a statement, perhaps in the form of a 
complaint, describing a present physical condition ; (3) an in- 
voluntary shriek, groan or grimace. Then, too, the time of 
utterance often becomes an important element, whether made 
ante litem motam or post litem motam. The person to whom 
the statement is made likewise is a factor in the reckoning. 
Simple narrations of past sufferings, whether made to laymen 8 
or to physicians for treatment, are by the better law always 
excluded. 9 

When we turn to a statement describing present bodily con- 
dition, we enter disputed territory. Where the declaration is 
made unfeignedly it should be received, regardless of the person 
to whom it was made. 10 

The reason for such admittance is that it is the natural im- 
pulse for one laboring under great bodily anguish to give vent 
to his sufferings to bystanders, and that such hearers can better 
describe his actual condition at that time when he may really 
have been in a semi-consciousness, than he himself when called 
upon the witness stand. 

Such statements have been admitted in the majority of juris- 
dictions. 11 Other courts have limited their admission to ex- 
pressions made to medical men on the theory that the physician 
is better equipped to detect a malingerer, and to say whether a 
bodily condition is simulated. 12 



'Nichols v. Webb, 8 Wheat. 326 (1823). 
'Poole v. Dicas, 1 Bing. (N. C), 649 (1834). 
' Whitehouse v. Bkkford, 29 N. H. 471 (1854). 
8 McCeney v. Duvall, 21 Md. 166 (1863). 
'Emerson v. Lowell Gas Co., 6 Allen, 146 (1863). 
"Kennedy v. Brown, 25 Me. 46 (1845). 

"Oliver v. R. Co., 65 S. C. 1 (1902); Keyes v. Ceday Falls, 107 
la. 16 (1899). 

a Brusch v. R. Co., 52 Minn. 512 (1893). 



3^4 NOTES 

The question of the time of utterance may come up in juris- 
dictions following the majority rule as well as those accepting 
the minority. If the purpose of the statements was for diag- 
nosis and treatment, it would seem that they should be admitted, 
even though made post litem motam, 13 or after suit has been 
begun or during trial, 14 for nothing conduces to veracity so 
much as the fact that upon the diagnosis made, the physician 
will prescribe treatment. The weight of all such statements is 
for the jury. 15 The objection that an utterance is post litem 
motam was formerly confined entirely to matters of pedigree, or 
to matters of public or general interest. 16 

When, however, the statements are made simply to fit the 
physician to testify, the better rule seems to be that such evi- 
dence should be excluded. 17 

If the evidence consists in a groan, a shriek of pain, or in- 
voluntary grimace, the almost uniform law is that it should be 
admitted irrespective of whether it was made to a physician or 
layman. 18 The question under discussion was involved in the 
recent case of Kienninger v. Interurban Street Railway Com- 
pany. 19 The court reversed the decision of the lower court in 
a suit for personal damages, on the ground that the husband of 
the plaintiff was permitted to testify to declarations made by 
the plaintiff as to the condition of her health and as to injuries 
from which it is claimed she suffered ; and also that a physician 
was permitted to testify to declarations of the plaintiff of the 
same character which were made several months after the 
accident. 

The extreme brevity of the report makes it uncertain what 
the nature of the statements were — whether merely narrative 
or specious expressions of an existing condition. If they were 
made to a physician to receive treatment, they were clearly 
wrongfully excluded. Statements, though made a considerable 
time after the injury, if indicative of a relative bodily condi- 
tion at the time of declaration, are admissible. 20 



"Sturgeon v. Sand Beach, 107 Mich. 496 (1895) ; Rowland v. Phila- 
delphia R. Co., 63 Conn. 415 (1893). 

14 Morriss v. Haverhill, 65 N. H. 89 ( 1889) ; Fleming v. Springfield, 
154 Mass. 520 (1891). 

"Hagenlacher v. R. R., 99 N. Y. 136 (1885). 

"1 Greenlief (15 ed.), sec. 102. 

"Pennsylvania Co. v. Files, 65 Ohio, 403 (1901). 

'"Bacon v. Charlton, 7 Cush. 581 (1862). 

"113 N. Y. Supp. 96 (1909). 

20 Western Travelers Assoc, v. Munson, 1 L. R. A. (N. S.) 1069 
(Neb. 1905). 
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The rejection of the evidence of the husband is not surpris- 
ing, for an anomaly exists in New York on this point. The 
courts in that state have gone to the extent of holding that no 
expressions of pain made to a bystander will be admitted ; that 
they must all be made to a physician for the purpose of treat- 
ment. 21 This view is the outcrop of a mistaken conception 22 
of the Massachusetts court in Barber v. Merriam. 23 The rule 
there enunciated, which excluded statements of pain except 
such as are made to a physician, was meant to apply, as appears 
on analysis of the decision, only to statements of past condi- 
tions and symptoms. The New York courts, on the other hand, 
have applied it since that date to all statements of pain. How- 
ever, screams, groans, shrieks and like signs of agony are re- 
ceived in that state through the testimony of non-professional 
men. 24 The reason assigned for this exception is that they are 
the spontaneous and natural outbursts of pain, which cannot 
easily be simulated. Why cannot a groan be feigned as readily 
as a statement of pain? It would seem that the danger of 
spuriousness is just as great in the one case as the other. Is 
not the more plausible rule that adopted by the majority of 
jurisdictions, that all expressions of present pain, whether in 
groans, shrieks or coherent and intelligible words, are ad- 
missible, and that the test of the genuineness of such evidence 
is left to the jury? 



Is a Promise to Perform Some Future Act a Statement 

of Fact? 

In order to rescind a contract on the ground that it was 
induced by a fraudulent representation, it is necessary to show 
not only that the representation was false, but that it was in 
regard to a material fact. 1 The same is true where the remedy 
sought is an action of deceit. 2 As might be expected, consid- 
erable difference of opinion exists as to where the boundary 
line must be drawn between that which is fact and that which 
is not, and a great deal of discussion has hedged about the 
question of whether or not a promise is a representation of a 

a Reed v. Railway Co., 45 N. Y. 578 (1871); Broyles v. Pis cock, 
Ga. 643 (1896). 

^Wigmore, III, 2209. 

23 11 Allen, 332 (1865). 

"Roche v. Rail Co., 105 N. Y. 294 (1887). 

"Pollock on Contracts (Williston's Ed.), 687. 

2 Pollock on Torts (8th Ed.), 283. 



